IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HOVER CONEY AND LAUREEN CONEY - CIVIL ACTION
V.
PEPSI COLA BOTTLI NG COVPANY - NO  97-2419
AND BRETT FRANKENBERG
Ludwig, S.J. May 28, 1997
MEMORANDUM

Thi s menorandum acconpani es an order entered this date
granting defendants Pepsi Cola Bottling Conpany and Brett
Frankenberg's notion to dism ss the state clains of intentional and
negligent infliction of enotional distress, negligent supervision,
and | oss of consortium Fed. R Cv. P. 12(b)(6).' The order
dismsses the PHRA claim 43 Pa. Stat. Ann. 8 955(a), against
def endant Frankenberg wi thout prejudice to the filing of an anended
claim by June 16, 1997 consistent with this nmenorandum and with
Fed. R CGv. P. 11

1. Intentional and Negligent Infliction of Enotiona
Di stress vs. Defendant Pepsi: Effect of Pennsylvania's Wrker's
Conpensati on Act

These clainms are excluded by the Pennsylvania Wrker's

Conpensation Act, 77 Pa. Stat. Ann. 8§ 481(a) (West 1992 & Supp

1. In considering a notion to dismss for failure to state a

cl ai munder Rule 12(b)(6), the allegations in the conplaint are
accepted as true as are all reasonable inferences that can be
drawn fromthem after construing themin the |ight nost favorable
to the non-novant. Jordan v. Fox, Rothschild, O Brien & Frankel
20 F. 3d 1250, 1261 (3d Cir. 1994). Only the facts alleged in the
conplaint and its attachments will be consi dered, wthout
reference to other parts of the record. 1d. This notion was
subnmitted and has been decided solely on the allegations set
forth in plaintiffs' Amended Conplaint Il




1996) . 2 There is one exception for personally notivated
intentional conduct of third persons or co-workers that 1is

unrelated to plaintiff's status as an enpl oyee.® Hoy v. Angel one,

Pa. Super. _, 691 A 2d 476, 482 (1997); Price V.

Phi | adel phia Elec. Co., 790 F. Supp. 97, 100 (E.D. Pa. 1992)

(racially discrimnatory conduct that included threatening to "w pe
out" plaintiff was within exception because actions were directed
specifically at plaintiff, not entire race). Here, the necessary
constituents of the personal aninus exception have not been
pl eaded.* Instead, the pertinent allegations depict enploynment-
related discrimnatory conduct by def endant Frankenber g based on

raci al bias.®

2. 77 Pa. Stat. Ann. 8§ 481(a): "The liability of an enpl oyer
under this act shall be exclusive and in place of any and al
other liability to such enpl oyees . "

3. 77 Pa. Stat. Ann. 8411(1):

[T]he term "injury arising in the course of his

enpl oynent,' as used in this article, shall not include
an injury caused by an act of a third person intended
to injure the enpl oye because of reasons personal to
him as an enpl oye or because of his enpl oynent

4. Al legedly defendant Frankenberg stated, "you all aren't happy
unl ess you're working up a sweat" and "you all are built for

bul k." Amended Conpl. Il q 19. Also alleged is that because of
his race plaintiff was denoted and treated uncivilly. [d. 1Y
20- 21, 24-27.

5. In simlar cases in which the offending conduct was prem sed

on generalized racial bias, the personal aninosity exception has
not been applied: Richardson v. Arco Chenical Co., Civ.A 95-
6185, 1996 W. 482911, at *4 (E.D. Pa. Aug. 26, 1996) (WCA
excluded claimfor intentional infliction of enotional distress
prem sed on racial and sexual discrimnation because not
notivated by personal aninosity); Dugan, 876 F. Supp. at 724 (WCA
(continued. . .)




2. Negligent and Intentional Infliction of Enotiona
D stress vs. Defendant Frankenberqg: Ef fect of Pennsylvania's
Wor ker' s Conpensati on Act

The WCA expressly excludes negligent conduct by a co-

wor ker, albeit not intentional conduct. 77 Pa. Stat. Ann. 8§ 72

(West 1992 & Supp. 1996) ("[A fell ow enpl oyee] shall not be liable

to anyone at common | aw or otherwise . . . for any act or om ssion
occurring . . . except for intentional wong.").
Intentional infliction of enotional distress demands

"extrenme and outrageous conduct intentionally or recklessly
caus[ing] severe enotional distress.” Rest at enent ( Second) of
Torts 8 46(1) (1965). In legal theory, this is an inprecise and
controversial tort;® and it has been said that the requisite
conduct has rarely been found in the enploynent context and then

al nost entirely in the area of sexual harassnent. Cox v. Keystone

Carbon Co., 861 F.2d 390, 395 (3d Cr. 1988); Hoy, __ Pa. Super

., 691 A 2d at 483. Al t hough the alleged statenents and
di scrim natory conduct are unquestionably reprehensible, the cases
in our district have consistently held that highly provocative

racial slurs and other discrimnatory incidents do not anount to

5. (...continued)

excl uded intentional and negligent infliction of enotional

di stress clainms for harassnment arising out of enploynment
relationship); Shaffer v. Procter & Ganble, 412 Pa. Super. 630,
635, 604 A 2d 289, 292 (1992) (WCA excluded claimfor malicious
treat ment because not personal).

6. Bolden v. S.E. Pennsylvania Transp. Auth., 820 F. Supp. 949,
953 (E.D. Pa. 1993), aff'd, 21 F.3d 29 (3d G r. 1994).

3



acti onabl e outrageous conduct.’ See, e.d., Richardson, 1996 W
482911, at *4 (allegations of discrimnatory treatnent and
derogatory racial and sexual remarks insufficient to state

intentional infliction of enpotional distress claim; Parker v. DPCE

Inc., Gv.A 91-4829, 1992 W. 501273, at *1 (E.D. Pa. Nov. 3, 1992)
(racial harassnent and term nation did not rise to necessary | evel

of outrageousness); Aiken v. Buck Ass'n for Retarded G tizens,

Inc., CGv.A 91-2672, 1991 W 243537, at *7 (E.D. Pa. Nov. 15,

1991) (sane); Janes v. International Business Machs. Corp., 737 F.

Supp. 1420, 1427 (E.D. Pa. 1990) (sane).

3. Negligent Supervision O aim Against Defendant Pepsi

This tort <claim is also excluded by the W rker's
Conpensation Act, 77 Pa. Stat. Ann. § 481(a), and the Pennsyl vani a
Human Rel ati ons Act, 43 Pa. Stat. Ann. 8 962(b) (West 1991 & Supp.
1996).% Murray v. Commercial Union Ins. Co., 782 F.2d 432, 437 (3d

7. The claimfor intentional infliction of enotional distress is
al so prem sed on defendants' breach of a pre-existing duty of
care arising out of either the enploynent contract or the

enpl oyer - enpl oyee fiduciary relationship. Anmended Conpl. Il ¢
54. However, those relationships do not create a hei ghtened duty
of care that would be the basis for a claimof intentional
infliction of enotional distress. See Bradsaw v. General Mtors
Corp., 805 F.2d 110, 115 (3d G r. 1986) (enployer-enployee status
is not a special relationship simlar to |andlord-tenant or
parent-child justifying relaxation of standard for extrene and
out rageous conduct).

8. 43 Pa. Stat. Ann. 8 962(b) provides that bringing an action
under the PHRA "shall exclude any other action, civil or
crimnal, based on the sane grievance of the conpl aint
concerned. "



Cr. 1986) (PHRA precludes tort clains prem sed on discrimnation

that may be renedi ed under the Act); Keck v. Commercial Union Ins.

Co., 758 F. Supp. 1034, 1039 (MD. Pa. 1991) (common law claimis

preenpted by PHRA unless factually independent of discrimnation

clainm.

4. Title VIl and PHRA C ai ns vs. Defendant Frankenberg

| ndi vi dual enpl oyees are not suable under Title VI

Sheridan v. E.I. Dupont de Nermours and Co., 100 F.3d 1061, 1077 (3d

Cr. 1996). Simlarly, wunder the enploynent discrimnation
provi sion of the PHRA 43 Pa. Stat. Ann. 8§ 955(a), liability does

not extend to enployees. Dci v. Commpbnwealth of Pennsylvania, 91

F.3d 542, 552 (3d Gr. 1996); Harper v. Robert J. Casey, Jr. &

Assoc., G v.A 095-7704, 1996 W 363913, at * 3 (E. D. Pa. June 29,
1996).° Al though an enpl oyee nmay be |iable for aiding and abetting
an enployer in discrimnatory practices under 43 Pa. Stat. Ann. 8§
955(e) or for retaliatory discrimnation under 8§ 955(d), the
specific facts all eged here do not support such clains. See D ci,

91 F.3d at 552-53 (individual lability under 8 955(e)); Wein v. Sun

Co. Inc., 936 F. Supp. 282, 283 (E.D. Pa. 1996) (i ndividual
[iability under 8955(d)).

9. The PHRA claimis a matter of state |aw, governed by the
rulings of the Pennsylvania Suprene Court, or if none exist, by
the prediction of how that Court woul d decide the issue. Borman
v. Raymark Indus., Inc., 960 F.2d 327, 331 (3d Gr. 1992).




5. Consortium C ai ns

A spouse's | oss of consortiumis derivative of the other
spouse's substantive claim Mirray, 782 F.2d at 438 (citing Little
v. Jarvis, 219 Pa. Super. 156, 280 A 2d 617, 620 (1971).
Additionally, no authority exists for |oss of consortium based on

acivil rights violation. Quitneyer v. S. E. Pennsyl vani a Transp.

Auth., 740 F. Supp. 363, 370 (E.D. Pa. 1990); Mirphy v. Cadillac

Rubber & Plastics, Inc., 946 F. Supp. 1108, 1124 (WD.N. Y. 1996).

Edmund V. Ludwi g, S.J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HOVER CONEY AND LAUREEN CONEY . CVIL ACTION
V.
PEPSI COLA BOTTLI NG COVPANY : NO  97-2419

AND BRETT FRANKENBERG

ORDER

AND NOW this 28th day of May, 1997, on threshold notion
of defendants Pepsi Cola Bottling Conpany and Brett Frankenberg,
the state clains of intentional and negligent infliction of
enotional distress, negligent supervision, and |loss of consortium
are dismssed. Fed. R CGv. P. 12(b)(6). The PHRA claim 43 Pa.
Stat. Ann. 8§ 955(a), against defendant Frankenberg is dism ssed
w t hout prejudice to the filing of an anended claim by June 16,

1997 consistent with this menorandumand with Fed. R Civ. P. 11.

Edmund V. Ludwi g, S.J.



